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Executive Summary

Ithough the General Assembly recognized in 2004 that regulatory obligations imposed
upon local exchange telecommunications companies (LECs) “should be reduced to levels

more consistent with those imposed upon competing alternative service providers,” LECs
remain subject to unnecessary and anticompetitive regulation which depresses industry
valuations and private investment.

Less than 19% of Pennsylvania voice connections were served by LECs subject to legacy utility

regulation at the end of 2010, according to the Federal Communications Commission.”
Compliance with obsolete regulation imposes unnecessary costs on service providers who
offer legacy telephone services. Since neither new entrants nor intermodal broadband
competitors that provide cable and wireless services have to bear similar costs, legacy
regulation is anticompetitive.

Wherever consumers can choose between alternative providers of voice services, all
providers of voice services should be subject to minimum regulation which does not
discriminate on the basis of technology or history, just like in any competitive market.

From a state perspective, legacy utility regulation is one of the most critical factors affecting
private investment in advanced networks. By removing unnecessary and asymmetrical
regulations that afflict telecom, Pennsylvania can eliminate the possibility that broadband
investment will be disrupted or even diverted to other states that have reformed outmoded
telephone laws.

Pennsylvania can open up new technological opportunities and economic efficiencies with
broadband that promise to create jobs not only in telecommunications equipment and
services, but also in manufacturing and service industries (especially finance, education and
health care). A 2007 Brookings Institution study concluded that 13,000 jobs are created

throughout Pennsylvania’s economy for every 1% increase in broadband penetration? (70%
of Pennsylvania households currently have a broadband connection over 200 Kkilobits per

second (KB) in at least one direction).*



Update Pennsylvania’s Telecom Law

By Hance Haney and George Gilder

Pennsylvania was one of a few visionary states
that began a successful experiment allowing
replace  regulation of
telecommunications services when, in 1993, it
authorized the Public Utility Commission (PUC) to
certify =~more than one local exchange
telecommunications company (LEC) to provide local
telecommunications service. Congress subsequently
passed the Telecommunications Act of 1996 to
“promote competition and reduce regulation

market forces to

nationwide in order to secure lower prices and higher
quality services for American telecommunications
consumers and encourage the rapid deployment of

new telecommunications technologies.”

The General Assembly updated Pennsylvania’s
telecommunications law in 2004. At that time, it
recognized that

Regulatory obligations imposed upon the
incumbent local
telecommunications companies should be
reduced to levels more consistent with those

exchange

imposed upon competing alternative service

providers.®

The telecommunications market began to experience
profound and unanticipated changes in the
immediate aftermath of the 2004 amendment. More
and more consumers began to rely on wireless and
Voice-over Internet Protocol as substitutes for
traditional landline telephone service. As a result,
Verizon has lost approximately half of its access lines

in Pennsylvania.” By mid 2010, only 10.4% of

Pennsylvania households were wire line-only.®

Regulation can have the unintended effect of
inhibiting competition. This paper examines the
following regulatory requirements as they still apply
to traditional telephone service providers, but not to
competing voice services:

e Regulation of rates consumers pay for
basic telephone services. Retail pricing
regulation, which includes hidden -cross-
subsidies, cannot be maintained in a
competitive market where competing voice
service providers can choose to serve
profitable customers and areas and ignore
others.

e Rate schedules designed to ensure that the
same terms of service are available to
similarly  situated consumers. Filing
requirements give rivals sensitive
information about a competitor’s new or
improved services or products.

e Public Utilities Commission jurisdiction for
consumer protection. Since compliance is
mandatory for telephone service providers
but non-existent for competing voice service
providers, such as Voice-over-Internet
Protocol (VoIP) providers, efforts by
policymakers to protect consumers
leads to inconsistency.

e Quality of service regulation designed to
ensure prompt, efficient and reliable
telecommunications service. Competition
provides adequate incentives for service
providers to meet and exceed consumer
expectations. Service quality requirements
for telephone services result in unequal
regulatory burdens and skews incentives for
investment.

e Obligations to provide basic telephone
service upon reasonable request. The legal



requirement to maintain a telephone
network capable of serving every residence
or business in a defined service area
imposes a significant cost on telephone
service providers. Since competing voice
service providers are under no such
obligation,  so-called  “provider-of-last-
resort” requirements are anticompetitive
wherever consumers can choose between
multiple providers. These obligations should
be eliminated  wherever  there s
competition.

Telecom Is Fully Competitive

Regulation of telephone utilities is premised on the
fact these entities were once natural monopolies.
Today, incumbent telecom providers face potent
competition from VoIP services, wireless providers
and from other certificated wireline providers.

VoIP. Competitive local exchange carriers (CLECs)
and non-ILEC VoIP providers — a category
dominated by cable operators providing competitive
voice services, but also including other VoIP
providers — were serving customers in 98% of
Pennsylvania’s zip codes in mid 2011, according to

the FCC.? Comcast became the nation’s third largest
phone services provider in 2009."°

Since the General Assembly updated Pennsylvania’s
telecommunications law in 2004,

e Competition pushed down the rates for
bundles of Internet, phone and TV service by
by 20% in 2008, to as low as $80 per month,

according to Consumer Reports."" More
recently, the magazine reported that
shopping for Internet, home phone, and TV

service is increasingly a “buyer's market.”*?

e VoIP has become comparable, and in many
cases superior, to wireline service in terms of
network efficiency and sound quality. “It’s
easy to take for granted the fact that Internet
calls are now as clear as those on landlines,”

according to a New York Times columnist.'3
e Between 2008 and 2012, Pennsylvania

consumers of VoIP services saved almost
$800 million in the aggregate based on an
estimated cost savings of $11.70 per
residential subscription per month and over
$55 million in savings to small businesses
over the same period ($19.70 per customer

per month), according to a 2007 study.'#

e This same study concluded that competition
from VoIP has forced the incumbent telecom
providers to cut prices. In Pennsylvania, the
projected savings from competition in fixed-
line voice services as a result of cable VoIP is

in excess of $4.8 billion over five years.'

Wireless. Besides VoIP, approximately 99.8% of the
total U.S. population — and approximately 99.2% of
the U.S. population living in rural census blocks —
have one or more different operators offering mobile
telephone service in the census blocks in which they

live, according to the FCC.'® In Pennsylvania, there
were 10,867,000 mobile phone connections at the

end of 2009, enough for 86% of the population.'®

Nationally, almost 32% of households had only
wireless telephones in June 2011, according to a
study conducted by the Centers for Disease Control
of the U.S. Department of Health and Human

Services." Over 16% of households received all or
almost all calls on wireless telephones, even though

they also had a landline phone.?° Adding these two
categories together, 48% of the nation’s households
either don’t have a landline phone at all, or don’t use
their landline phone for most of their calls.

Less than 19% of Pennsylvania voice connections
were served by LECs subject to legacy utility

regulation at the end of 2010.*" The Economist
recently predicted that if consumers discontinue

landline telephone service at the current rate, “the

last cord will be cut sometime in 2025.” **

The late Professor Alfred E. Kahn, a former
chairman of the New York Public Service
Commission and top official in the Carter
administration, observed that the industry has
fundamentally changed and that regulation designed



for a bygone era can be harmful.

The industry is obviously no longer a natural
monopoly, and wherever there is effective
competition—typically and most powerfully,
between competing platforms—land-line
telephony, cable and wireless—regulation of
the historical variety is both unnecessary and
likely to be anticompetitive—in particular, to
discourage the heavy investment in both the
development and competitive offerings of
new platforms, and to increase the capacity
of the Internet to handle the likely
astronomical increase in demands on it for
such uses as on-line medical diagnoses and

gaming.”3
Regulation Is Costly

The cost of maintaining a circuit-switched
wireline network ready and able to provide
service to any consumer upon reasonable request
does not proportionately decrease as subscribers
move to other providers. There are high fixed
costs. One analyst estimated that the average
annual cost of maintaining the legacy network
rose from $43 per line in 2003 to $52 in

2009.%4

If telephone service becomes uncompetitive,
employment and investment will be jeopardized.
Regulatory reform will help sustain billions of
investment dollars and tens of thousands of jobs and
ultimately lead to lower prices.

As the number of subscribers dwindles, local
phone companies must find new efficiencies and
new sources of revenue to sustain their businesses.
For example, voice service can be provided via an
Internet Protocol network along with other
applications much more efficiently than it can be
provided via the traditional -circuit-switched
telephone network. Yet legacy utility regulation is
pushing telephone service providers to maintain
single-purpose voice networks when
multifunctional broadband platforms could

deliver voice service at lower cost.?®

The National Broadband Plan proposes that the
traditional circuit-switched telephone network be
replaced with an IP-enabled network, and notes
that legacy telephone regulation is an impediment
to a smooth transition.

Regulations require certain carriers to
maintain POTS—a requirement that is not
sustainable—and lead to investments in
assets that could be stranded. These
regulations can have a number of
unintended consequences, including
siphoning investments away from new
networks and services. The challenge for
the country is to ensure that as IP-based
services replace circuit-switched services,
there is a smooth transition for Americans
who use traditional phone service and for
the businesses that provide it. (footnote
omitted.)?®

Aside from limiting the flexibility of incumbent
telecom providers to compete, legacy regulation acts
like an umbrella for rivals, who merely have to set
their own prices at or below the telecom provider’s
prices to attract customers. The prices consumers
pay will therefore reflect the cost of maintaining a
legacy telephone network, not the lower costs of
efficient new technologies that might otherwise
render the traditional network obsolete in a free
market.

Reforming legacy regulation not only offer less
protection to competitors and facilitate investment
that will enable providers to charge lower prices.

Competition Protects
Consumers

Ultimately, the way to ensure affordable voice
service is to remove barriers to broadband
investment. The history of the cable and wireless
industries prove that competition works better
than regulation.

Regulatory reform of landline phone service is

lagging far behind wireless®” and cable,?® both of
which were largely deregulated during the Clinton



administration when they faced far less actual
competition  than  the telecommunications
providers have now.

Even in the absence of market share losses,
preemption of state regulation of wireless
services in 1993 came with the auctioning of
additional spectrum because Congress reasonably
assumed competitors would materialize. The
average cost per minute of cell phone use has fallen

from 47 cents in 1994 to 5 cents in 2009.%°

The elimination of cable rate regulation in 1996
occurred while cable operators still retained 91%
of all subscribers, because Congress saw that new
entrants such as Direct Broadcast Satellite service
providers were attracting customers at a rapid

rate.?° Video service offerings expanded as the
result of a $173 billion investment by the cable
industry since 1996 to build fiber optic
networks.3' This investment was a direct result of
regulatory reform and enabled the cable industry
to become the leading provider of high-speed
broadband service and pioneer combined full-
scale broadband video, Internet and digital phone
service packages.

Necessary Reforms
Eliminate Price Regulation

Faced with competition from wireless and VoIP
services, incumbent telephone service providers
have little, if any, freedom to raise rates.

In a monopoly environment, price regulation
prevents a service provider from charging excessive
rates and creates opportunities for cross-
subsidization, but price regulation is incompatible
with competition. Consumers ultimately dictate
prices and terms in a market with competitive
alternatives by choosing from whom they will
purchase a product or service. Price-setting is one
of the ways commercial rivals seek a competitive
advantage over one another. In a competitive
market, providers either satisfy consumer
expectations or risk losing sales.

A regulated basic service offering is unnecessary
wherever consumers can choose between two or
more providers of voice services. It should be
eliminated wherever there is competition so all
providers have an opportunity to compete.

Basic telephone service is “protected,” i.e, subject

to price caps adjusted for inflation,3* unless the
PUC determines the service to be competitive based
on the demonstrated availability of like or substitute

services.3? The PUC makes a determination with 60
or 150 days after it receives a petition from a LEC
providing evidence of competitive alternatives.
Subsequently, any party may file a petition
whereupon the PUC can reclassify a competitive

service as noncompetitive.3*

This is a cumbersome and overly-bureaucratic
process in the present circumstances, considering
that nearly all consumers have a choice between
voice services provided by LECs, cable operators
and wireless providers. Policymakers should
consider that, for those consumers who do not have
an option, the culprit may be pricing regulation
which sets LEC prices below cost and makes it
uneconomic for competitors to offer substitute
services. Moreover, traditional circuit-switched
wireline telephone service may not be the most
efficient service arrangement for consumers who do
not have competitive options.

Any pricing uniformity requirements should also be
eliminated. Providers should have full pricing
flexibility for all retail services, without the
necessity for demonstrating in advance to the
commission’s satisfaction that rates which they
must charge to remain competitive are
“reasonable.”

Price regulation is unfair to taxpayers — who must
cover the costs incurred by the PUC enforcing
unnecessary mandates — and to consumers — who
have to cover the compliance costs incurred by the
regulated entities. There is no reason telecom
providers should not have full flexibility in setting
rates wherever there is competition. Allowing the
market to set prices would generate new efficiencies
for taxpayers and consumers.



Eliminate Notice Requirements

LECs file tariffs setting out applicable rates, terms

and conditions for protected services.3® Any party
has standing to object, and with certain
exceptions the PUC has up to nine months to
consider the reasonableness of a tariff or to

establish the rates itself.3° The PUC may require
LECs to maintain price lists with the PUC
applicable to their competitive services, with price

changes taking effect on one day’s notice.?”

Tariffs were appropriate during the monopoly era,
but in a competitive market mandatory disclosure
ensures that rivals receive detailed information
about a competitor’s new or improved products
and services. For example, if a telecom company
wants to run a sales promotion for a basic service,
it must file a new schedule in order to deviate
temporarily from a preexisting schedule. A rate
schedule provides commercial rivals with
competitively sensitive information to which they
otherwise should not have access. They learn
exactly what a promotion will consist of, including
where it will be offered and when it will begin
and end.

A requirement to furnish commercial rivals with
valuable competitive intelligence reduces the
incentive for market contestants to continually
strive to offer a superior value proposition as the
best defense against competitive surprises which
may cause them to lose sales.

The FCC concluded during the Clinton
administration that it would be pro-competitive to
neither require nor allow long-distance carriers to
file tariffs, noting that an absence of any tariffs
would increase incentives for innovation, make it
easier to offer discounts and customized service
arrangements as a way of retaining lucrative
customers — who contribute to the joint and
common costs of maintaining the network for the
benefit of all consumers — and reduce the possibility

of tacit coordination in price-setting.3®

Tariffs — whether mandatory or voluntary, and in
whatever form - have limited consumer value

and are potentially anticompetitive. Accordingly,
these notice requirements should be eliminated.

Consolidate Consumer Protection

The Attorney General or a District Attorney is
authorized to bring an action in the name of the
Commonwealth against any business thought to be
in violation of the Pennsylvania Unfair Trade

Practices and Consumer Protection Law.3? There is
a Bureau of Consumer Protection in the Attorney
General’s office that receives “more than 50,000
complaints from consumers - ranging from shoddy
home remodeling work to violations of
Pennsylvania's Do Not Call law.”4°

There is a separate and redundant Bureau of
Consumer Services within the PUC that receives
consumer complaints concerning LECs but not their

intermodal competitors.* Divided or shared
jurisdiction between multiple agencies can lead to
inconsistent consumer protection enforcement
according to the type of service or provider. This
could have anticompetitive implications. Also,
different sets of rules for different providers
based on the different technology they use to
deliver their services can lead to confusion for
consumers.

Consumers are not captive ratepayers like they were
many years ago during the monopoly era. Today all
providers of voice service compete to retain and win
customers, striving to offer the best customer
satisfaction overall taking into account, price,
service quality, customer care and innovation.

PUC jurisdiction to act on consumer complaints
concerning local exchange telecommunications
companies is a vestige of a bygone era that should
be eliminated so that competitors are treated the
same.

Eliminate Service Quality Regulation

The PUC retains the power to review and revise
quality of service standards that address the safety,
adequacy, reliability and privacy of

telecommunications services, etc.4?



Today the market penalty for failure to satisfy
consumer expectations — customer losses—is more
severe for LECs than any fear of regulatory action.
Service quality rules are unnecessary as a result of
the widespread competition that exists today.

It is worth noting that the reliability and quality of
wireless and VoIP have steadily improved even
though these services are not subject to any quality
of service regulation.

Service quality regulation does not prevent
deteriorating service quality, which may occur
when service providers are deprived of proper
incentives to invest. Why would a service provider
make an investment with the expectation of a lower
rate of return than it could expect to receive
somewhere else?

Providers have every incentive to compete on price
and quality in the fully competitive market that
exists today, provided that regulation does not deny
some firms an equal opportunity to compete. Service
quality regulation is unnecessary, if not counter-
productive and should be eliminated.

Reform Obligations to Serve

The quid pro quo for a monopoly franchise was an
obligation to provide timely service upon reasonable
request to anyone, subject to regulated rates, terms

and conditions.*® The Telecommunications Act of
1996 eliminated the monopoly franchise, but LECs
retain the obligation to serve.

An obligation to serve imposes costs on some
providers that do not have to be borne by others,
therefore it is anticompetitive and should be
eliminated wherever the market is competitive and
consumers can choose between multiple providers.

The duty to furnish service upon request is also
becoming increasingly problematic as more and
more consumers are “cutting the cord” in favor of
wireless or VoIP services. Although Verizon, for
example, has lost nearly half of its switched access
lines most of the loops, switches, cables and other
infrastructure which comprise the telephone
network must be maintained if telecom providers

must furnish telephone service to anyone who wants
it within days. The high fixed costs that manifest
in the telephone business do not vary in direct
proportion to the number of consumers who
choose to pay for telephone service. When millions
of consumers cut the cord, there are far fewer
customers to share the substantial fixed costs. The
legacy telephone network is unsustainable.

“The challenge for the country,” according to the
National Broadband Plan, “is to ensure that as
[Internet Protocol]-based services replace circuit-
switched services, there is a smooth transition for
Americans who use traditional phone service and

for the businesses that provide it.”** Where
consumers have a choice between voice service
providers, no provider should be saddled with a
monopoly-era duty to provide service. If it is
necessary to require LECs to serve as carriers of
last resort, they should be free to choose the
technology(ies) they will use to serve their
customers. It might be cheaper, for example, to
serve consumers in some remote areas by satellite
than by other means.

Protect Broadband and
VolP From Regulation

The definition of a LEC under current law is
extremely broad, and includes any firm that conveys
or transmits messages or communications, except
mobile domestic cellular radio telecommunications

service.** The express statutory protection for
wireless services is appropriate given the
competitive nature of the market.

The Voice-over-Internet Protocol Freedom Act of
2008 exempts the rates, terms and conditions of
VoIP service or IP-enabled service from
regulation, because the General Assembly realized
that that regulation could jeopardize the benefits of

VoIP.4°

The proliferation of new technologies and
applications and a growing number of
providers developing and offering
innovative services using Internet protocol is
due in large part to little regulation,



including freedom from  regulations
governing traditional telephone service that
these new technologies and the companies
that offer them have enjoyed in this
Commonwealth. The economic benefits,
including consumer choice, new jobs and
significant capital investment, will be
jeopardized and competition minimized by
the imposition of traditional State entry and
rate regulation on voice-over-Internet
protocol and Internet protocol-enabled

services.4’

However, the 2008 law did not prevent the PUC
from treating VoIP or IP-enabled services as
plain old telecommunications for purposes of
subsidizing the legacy telephone network via
Universal Service Fund fees, switched network
access rates and other intercarrier compensation
rates for interexchange services provided by

LECs.48 The PUC recently exploited this
opportunity to force a VoIP provider to subsidize
below-cost rates for customers of a LEC rather
than allow the carrier to recover its costs from its

own customers.4?

Cost-shifting is unfair for millions of consumers
who have to pay the corresponding hidden,
inefficient charges on their wireless and VoIP bills.
It discourages competition in rural areas. And it
diminishes incentives for the deployment of all-IP
networks, which will create “long-term benefits for

consumers, businesses and the nation.”® Under the
FCCs new intercarrier regime, all traffic will
ultimately be subject to a bill-and-keep framework,
in which providers recover their costs from their

own customers.®’

The PUC’s VoIP misstep illustrates the fact that it is
subject to political pressure to the extent that
competitive services are not expressly exempted
from utility regulation, the commission is a target
for commercial rivals seeking protection or a
regulatory advantage over their competitors.

Current law also requires LECs to accelerate the
availability of broadband (defined as 1.544 megabits
per second [MB]) to 100% of their total retail

access lines by 2013 or 2015.%% This requirement is
inherently anticompetitive, since it does not apply
to cable and wireless providers of broadband. It is
also completely unnecessary, since cable, wireless
and LEC providers of broadband are all racing to
expand and upgrade their networks. Ultimately,
private investment in advance networks depends on
the willingness of investors, not artificial targets
set by policymakers. With appropriate investment
incentives, mandates are superfluous.

According to FCC data, by mid 2011, the percentage
of residential premises in Pennsylvania that had
access to broadband service of at least 200 kilobits
per second or higher that was provided by a LEC
subject to PUC oversight was significantly less than

the national average (75% versus 84%).%3
Meanwhile, the percentage that had access to
unregulated cable company-provided broadband of
at least the same speed was the same as the national

average (97%).54

The traditional tools that regulators have used to
ensure ubiquitous service are inappropriate in
today’s competitive environment, inefficient or
both. Traditionally, for example, regulators have
ordered firms to provide service to anyone upon
reasonable request in exchange for a guaranteed
profit obtained as a result of legal barriers to
competition. A monopoly provider may require low-
cost consumers to cross-subsidize high-cost
consumers by setting rates so as to make service
more affordable for some by over-charging others.
Cross-subsidies cannot be sustained in a competitive
market, because competitors can offer savings to
consumers who generate the subsidies and not serve
the consumers who receive the subsidies.

Utility commissions traditionally have guaranteed
that telephone service providers earn a profit by
authorizing them to charge rates that recover
reasonably and prudently incurred expenses along
with a profit margin (i.e., 11.25%). If a firm is subject
to competition, the market will dictate how much it
can charge, and an authorized rate of return is
meaningless as a practical matter. “Cost-plus” or
“rate-of-return” regulation rewards firms for
spending money, not for operating efficiently. This



form of regulation has been replaced with “price
caps” or complete pricing freedom in nearly every
jurisdiction, except for small firms serving remote
areas.

A utility commission could also subsidize broadband
by collecting and redistributing user fees; however, a
universal service fund is anticompetitive if it
imposes costs on some providers but not others, or
if it requires efficient providers to subsidize
inefficient competitors. These subsidy mechanisms
are also prone to waste, fraud and abuse. The
federal Universal Service Fund has been criticized
for years as wasteful and inefficient. A report by the
U.S. Government Accountability Office (GAO)
noted that Congress anticipated that competition
and new technologies would eliminate the need for
universal service support mechanisms, but the
explicit fund grew nearly 153% between 1998 and

2007.%°

As far as adoption is concerned, state economic
development and education departments can play a
valuable role promoting broadband adoption. The
goal of ubiquitous broadband does not provide a
justification for the PUC to retain any ability to
regulate competitive communications services.

Investment and Innovation
Linked to Regulatory Reform

Broadband investment is vital to promote equal
opportunity, create jobs in an uncertain economy as
well as improve education and health care.

Experts foresee the need for continuing massive
investment by network operators in current and next
generation broadband capability. The first goal of
the National Broadband Plan is for at least 100
million homes to have affordable access to
download speeds of at least 100 megabits per second

by 2020.5° The overall investment needed to make
broadband at the fastest speeds (100+ MB)
ubiquitous would be $350 billion, according to

FCC staff.%” This estimate does not take into account
the total investment that multiple facilities- based
competitors would incur building alternative
networks. Therefore, actual investment could be

much higher.

Historically, monopoly franchises ensured that
investments in telephone and cable networks could
be recovered. Today, with vibrant competition and
rapidly evolving technology, there is no guarantee
that investments in broadband will be profitable.

The investments necessary to build broadband
infrastructure are “inherently risky by their very
nature,” according to Debra J. Aron and Robert
W. Crandall, who caution that “[p]rojects with
inherently significant risk, as these are, would be

especially sensitive to regulatory risk.”®

Redundant legacy regulation creates artificial
competitive advantages and disadvantages, because
communications providers are subject to different
regulation depending on the technology they use and
their history. Regulatory uncertainty — whether the
prospect of unanticipated regulatory intervention in
the future, or the possibility that even well-
intentioned regulation can have unintended
consequences — is another obstacle to private
investment in broadband. According to Robert W.
Crandall, Robert E. Litan and William Lehr,

The virtuous cycle of capacity investments
leading to new services and competition
which in turn helps drive increased demand
and traffic which in turn leads to still more
investment in facilities risks being derailed
if the firms investing in such infrastructure
cannot reasonably expect to recover their
economic costs, including earning a fair,

risk-adjusted return on investment.>®

Larry Cohen of the Communications Workers of
America has also said, “We depend on private
capital to invest in next-generation wireless and
wireless networks, and create and maintain jobs
in the industry.”®® Citing the $63 billion in
investments made by the top network providers in
2008, Cohen noted in reaction to proposed new
regulation at the federal level that it is crucial that
policymakers “support the right mix of incentives to
sustain and enhance these investments that are so
critical to America’s future.”



Regulatory reform is necessary for broadband
providers to maintain stock valuations necessary
to attract sufficient investment capital for
broadband expansion.

Investors funded wireless expansion by the
incumbent telecommunications providers on the
strength of their landline business. Now
telecommunications providers require competitive
market returns from both their wireline and wireless
operations so investors will back their broadband
expansion. Investors will support broadband if they
perceive it has the potential to make money,
rather than be forced to subsidize local services.

Create and Maintain Jobs

The main reason policymakers should undertake
regulatory reform is to attract new investment to the
communications sector so consumers can receive
the services they want at competitive prices. New
investment in telecom is necessary to deliver this
result, and the states that attract it will also reap the
added rewards of job creation and economic growth.

The Communications Workers of America have
calculated on the basis of a Department of
Commerce model that $5 billion invested in
broadband infrastructure creates 100,000 new
jobs in the telecommunications and information

technology industries in the year in which the
61

spending occurs.
Researchers at the Information Technology &
Innovation Foundation project that $10 billion of
investment in one year in broadband networks will

support an estimated 498,000 new or retained jobs

throughout the entire U.S. economy for a year.®?

These include direct jobs, such as technicians to
deploy broadband cable and equipment; indirect
jobs created to supply the materials; and induced
jobs, such as jobs in restaurants and retail stores
created as the newly employed or retained workers
spend their paychecks.

A study by the Brookings Institution found that
300,000 private nonfarm jobs are created
throughout the entire economy for every one

broadband

penetration. The authors conclude that
employment in both manufacturing and services
industries (especially finance, education and
health care) is positively related to broadband
penetration.

percentage  point increase in

A subsequent report by Connected Nation employs
the findings of the Brookings Institution study to
predict how many jobs would be created on the basis
of a reasonably-achievable estimate of increased
broadband penetration. At present, 70% of
Pennsylvania households have a broadband
connection over 200 kbps in at least one
direction, and 51% have a connection at least 3 mbps

downstream and 768 kbps upstream.®*

Nationwide, 16% of households have a broadband
connection of at least 100 mbps in both directions.®
Connected Nation concluded in 2008, when the
FCC defined broadband as over 200 kbps in at least
one direction, that a 7% increase in broadband
adoption (similar to the household broadband
adoption achieved in Kentucky, above the national
average, by addressing local supply and demand

issues) would create or save over 100,000 new jobs
66

per year in Pennsylvania.
The Connected Nation study also projects the
following additional benefits assuming a 7% increase
in broadband in Pennsylvania:

e $3,905,168,316 in direct annual income
growth

e $27,558,567 in average annual health care
costs saved

e 156,124,817
saved

in average annual hours

e $1,410,587,724 in annual value of hours
saved

$274,060,290 in average annual mileage
costs saved

138,819,542 in average annual lbs. of

carbon dioxide emissions cut.®”

The total economic impact of accelerating
broadband access and use by just 7% in
Pennsylvania is over $5 billion, according Connected



Nation.®® There will be additional benefits for the
economy as broadband providers continue to
improve their services to deliver faster speeds.

Regulatory reform is necessary for stimulating
private investment and creating competitive
pressure for broadband providers to upgrade their
services, reduce prices or both. Conversely, the
absence of regulatory reform will make it harder
to achieve these benefits through other means,
such as public subsidies.

Promote Economic Development and
New Efficiencies

Economists have found higher residential property
values and more jobs and businesses in communities
with broadband, particularly in smaller, more rural

and economically distressed areas.®® Wage and
salary jobs, as well as the number of proprietors,
grew faster in counties with early broadband and

Internet access.”®

Predicted savings in health care are major and
mounting as an effect of broadband monitoring and

other health care services.”! Broadband can be used
in a variety of new ways, including the monitoring of
elderly, infirm or individuals with disabilities at their
current residences or less expensive community
health care centers, and the delivery of medical care
directly through “telemedicine,” or two-way
interactive video communication between patients
and health care providers. These benefits are
estimated to accumulate to at least $927 billion over
25 years (measured in 2005 dollars), which is
equivalent to half of what the United States
currently spends annually for medical care for all

its citizens ($1.8 trillion).”

Estimates of the net consumer benefits from home
broadband are on the order of $32 billion per year.”3

Empower Underserved
Communities

A report by the U.S. Department of Commerce
points out that broadband use at home varies
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significantly across demographic groups.

Persons with high incomes, those who are
younger, Asians and Whites, the more
highly-educated, married couples, and the
employed tend to have higher rates of
broadband use at home. Conversely, persons
with low incomes, seniors, minorities, the
less-educated, non-family households, and
the non-employed tend to lag behind other

groups in home broadband use.”*

A recent Pew Internet survey also finds demographic

variances in broadband adoption.”” It shows that
63% of white households have broadband, compared
to 52% black and 47% Hispanic (English- and
Spanish-speaking) households.” Meanwhile, it
also reveals that those who have accessed the
Internet wirelessly via their laptop or handheld
device were 62% Hispanic (English- and Spanish-
speaking) 59% black (non- Hispanic) and 52%
white (non-Hispanic).””

The foregoing research tracks the findings of the
National Center for Health Statistics concerning
wireless substitution. It found that adults living in
poverty (43%) and adults living near poverty
(35%) were more likely than higher income adults
(24%) to be living in households with only wireless

telephones.78 And Hispanic adults (38%) and non-
Hispanic black adults (28.5%) were more likely than
non-Hispanic white adults (25%) or non-Hispanic
black adults (31%) to be living in households with
only wireless telephones.”’

The popularity of mobile Internet access among
minority groups is helping to “close a looming
digital divide stemming from the high cost of in-
home Internet access, which can be prohibitive for

some,” according to a New York Times report.5°

Another recent Pew survey found that from 2006 to
2008, internet use among Latino adults rose by 10
percentage points, from 54% to 64%. In comparison,
the rates for whites rose four percentage points, and
the rates for blacks rose only two percentage points
during that time period. Though Latinos continue to
lag behind whites, the gap in Internet use has shrunk



considerably.8:

Access to broadband is becoming increasingly
important for employment, education, news, health
care and consumer welfare purposes, as FCC
Commissioner Mignon Clyburn recently noted.

In today’s fast-changing world, broadband is
not a luxury; but rather, it is a necessity, a
must-have. Need a job? You’ll have to go on-
line for that. Want to manage your energy
consumption at home? You’ll have to go on-
line for that. Applying for government
benefits? Before long, you will have to go
exclusively on-line for that too .
Broadband’s key promise for people of color
in particular is economic empowerment. For
the first time, there are no immediate and
overwhelming barriers to entry for upstart
businessmen and women or
“cyberpreneurs.” Broadband has opened
avenues never dreamed possible by those in

challenged communities.5

“We firmly believe that ubiquitous broadband
access, adoption, and use, stand to be great
equalizers in our society,” notes a joint policy
statement of the National Asian-Pacific American
Caucus of State Legislators, National Black Caucus
of State Legislators, National Caucus of Native
American State Legislators and the National
Hispanic Caucus of State Legislators. “As such, we
must ensure that Internet adoption and use via a
broadband connection becomes engrained as a
social, cultural norm in our communities.”8s

Every Pennsylvania resident should have access to
broadband. Telephone service providers, cable
operators, wireless providers and others are all
anxious to invest in broadband if investors will
provide the funding. Investors will decide whether
firms can buy the necessary equipment and employ
the highly-skilled people who can make it all work.

Of all the calculations that affect private investment,
regulation is the most critical from a state
perspective. If legacy telephone regulation is not
reformed — and the possibility that other market
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participants could face similar regulation is not
eliminated — private investment needed to make
broadband a practical reality for every household is at
risk.

Conclusion

Anticompetitive tariffs, pricing regulation, hidden
cross subsidies, unequal consumer protection and
service quality regulation and are not in the public
interest. These outmoded mandates prevent
telecommunications  providers from offering
competitive services and generating revenues for
broadband expansion. They serve chiefly as obstacles
to investment that reduce asset values of all telecom
suppliers.

Wherever consumers can choose between alternative
providers of voice services, the following reforms are
recommended:

e Allow full pricing freedom so all providers
have an equal chance to compete.

e Eliminate filing requirements that give rivals
detailed information about a competitor’s
new or improved services or products.

e PUC jurisdiction for consumer protection
should be eliminated so that telephone
service providers and their competitors are
treated just the same as other commercial
entities.

e Eliminate service quality regulation, which is
both anticompetitive when applied only to
telephone service providers, and unnecessary
whenever providers have appropriate
incentives to invest.

e Terminate obligations to serve, which impose
significant costs on telephone service
providers but not their competitors.

By embracing regulatory reform, legislators will
expand customer choice, decrease prices, and ignite
the broadband expansion necessary to economic
growth and technological progress.

This is a golden opportunity for Pennsylvania to
open up new technological opportunities and



economic efficiencies. Ensuring that consumers
reap the full benefits of competition will require
further revision of telecommunications law in
Pennsylvania to remove the legacy restraints on
telephone service providers.
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